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Clerk to the Delegated Powers and Law Reform Committee 
Room T1.01 

Scottish Parliament 
0131 348 5212 

DPLR.Committee@parliament.scot 
 
Andy Wightman MSP 
By email 

9 October 2020 
 

Dear Mr Wightman 
 
European Charter of Local Self-Government (Incorporation) (Scotland) Bill 
 
The Delegated Powers and Law Reform Committee considered the above Bill at its 
meeting on Tuesday 6 October and would be grateful for an explanation of the 
following matters: 
 
Section 6(1) – power to take remedial action 
 
Power conferred on:  the Scottish Ministers 
Power exercisable by:  regulations made by Scottish statutory instrument 
Parliamentary procedure: affirmative 
 
The Delegated Powers Memorandum (“the DPM”) considers that a regulation-
making power is a more proportionate and efficient means for responding to a 
declaration of incompatibility made by the courts under section 5 than requiring 
primary legislation to address the issue. It adds that the affirmative procedure is 
appropriate given that the power is significant and can be used to modify other 
enactments. 
 
The Committee noted that the declaration of incompatibility mechanism in the Bill is 
similar to that contained in the Human Rights Act 1998 (“HRA”). There is a similar 
power in section 10 of the HRA conferred on UK Ministers to make provision by 
order to rectify a provision of legislation that has been declared by a court to be 
incompatible with a Convention right under section 4 of the HRA. However, that 
power can only be exercised where there is a compelling reason for using it (e.g., 
rather than primary legislation). Furthermore, only such amendments as are 
considered necessary may be made. 
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The power in section 10 of the HRA is subject to a form of super-affirmative 
procedure. The draft order must be laid for a period of 60 days and accompanied by 
an explanation of the incompatibility which the order (or proposed order) seeks to 
remove, including particulars of the relevant declaration, finding or order; and a 
statement of the reasons for proceeding under section 10 and for making an order in 
those terms (the “required information”). If representations are made during the 60-
day period, the draft order must be accompanied by a statement containing a 
summary of those representations and details of any changes made in light of the 
representations. If the order is urgent, it must be laid after it is made with the 
required information and must be approved within 120 days in order to continue to 
have effect. 
 
Similarly, under section 12 of the Convention Rights (Compliance) (Scotland) Act 
2001 (the “2001 Act”), the Scottish Ministers may by order make such provision as 
they consider necessary or expedient in consequence of any legislation which is or 
may be incompatible with any of the Convention rights. However, this power can only 
be exercised where the Scottish Ministers are of the opinion that there are 
compelling reasons for making a remedial order as distinct from taking any other 
action (e.g., proceeding by way of primary legislation). 
 
Section 13 of the 2001 Act applies a similar super-affirmative procedure to that which 
applies to an order made under section 10 of the HRA, including similar provision for 
urgent cases (section 14). 
 
The Committee would therefore welcome a response on whether you consider 
that the power in section 6 of the Bill: 

 
(a) should be subject to a similar requirement to section 12(2) of the 

2001 Act that Scottish Ministers are of the opinion that there are 
compelling reasons for exercising the power as distinct from taking 
any other action; 

 
(b) is capable of creating criminal offences and, if so, why that is 

considered appropriate and whether the power should clarify in what 
circumstances regulations made under the power can create 
criminal offences; and 

 
(c) should be subject to a form of super-affirmative procedure in similar 

terms to sections 13 and 14 of the 2001 Act. 
 
I would be grateful if you could please email your responses to the above, to the 
Delegated Powers and Law Reform Committee e-mail address at the head of this 
letter, by 5.00 pm on Friday 30 October 2020. This is to allow time for the 
Committee to consider your response and report on the delegated powers in the Bill 
in time for your evidence session with the lead committee. 
 
Thank you. 
 
Andrew Proudfoot 
Clerk to the Delegated Powers and Law Reform Committee 


